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HOUSE BI LL 1347

Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By Representatives Hunter and Orcutt; by request of Departnent of
Revenue

Read first tinme 01/19/11. Referred to Cormmittee on Ways & Means.

AN ACT Relating to sales and use tax exenptions for certain
property and services used in manufacturing, research and devel opnent,
or testing operations, not including changes to RCW 82.08.02565 and
82.12.02565 that reduce state revenue; anending RCW 82.08. 02565,
82.04.120, and 82.32.585; adding a new section to chapter 82.08 RCW
adding a new section to chapter 82.12 RCW creating new sections; and
decl ari ng an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) In 1995, the legislature enacted a sales
and use tax exenption for manufacturing machinery and equipnent,
coomonly referred to as the "M&E exenption." The legislature finds
that the purposes of this exenption were to encourage the growth and
devel opment of the state's private sector manufacturing industry and
inprove this state's ability to conpete wth other states for
manuf act uri ng i nvest nent. The |l egislature further finds that it was
not the purpose of the M&E exenption to provide tax breaks to state
agencies and institutions, nor to public utilities and other businesses
Wi th respect to nmachinery and equi pnent primarily used for activities
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that are taxable under the state public utility tax or are otherw se
not considered to be manufacturing for business and occupation tax
pur poses.

(2) The legislature further finds that despite previous attenpts at
clarifying the ME exenption, significant anbiguity persists,
particularly with respect to the scope of the exenption. Such
anbiguity results in costly appeals and litigation and may result in
significant wunanticipated revenue losses for the state and |ocal
gover nnent s.

(3) Therefore, the legislature finds it necessary to reaffirmits
original intent in establishing the ME exenption. The legislature
decl ares that the anendnents to the existing M&E exenption and to RCW
82.04.120 in this act are clarifying and, as such, apply retroactively
as well as prospectively.

(4) The legislature finds that Washington is hone to premer public
research institutions. The legislature recognizes that the state's
public wuniversities provide cutting-edge research and devel opnent,
whi ch hel ps stinmulate growh in the private sector and is vital to the
econonm c well-being of our state. University research leads directly
to new products, conpanies, production nethods, and ways of organi zing
work. The legislature further recognizes that our public universities
will play an inportant role in shaping the next generation of
Washi ngton industries, including biofuels and ot her renewabl e energy,
gl obal health, and advanced manufacturing. Therefore, because the
amendnents to the existing M&E exenption in this act clarify that state
agencies and institutions are not eligible for the M&E exenption, this
act provides a new, stand-alone sales and use tax exenption for
machi nery and equi pnment used primarily in technol ogical research and
devel opnent operations by the state's four-year institutions of higher
educati on.

Sec. 2. RCW82.08.02565 and 2009 ¢ 535 s 510 are each anended to
read as foll ows:

(1)(a) The tax levied by RCW82.08.020 does not apply to sales to
a manufacturer or processor for hire of machinery and equi pnent used
directly in a manufacturing operation or research and devel opnent
operation, to sales to a person engaged in testing for a manufacturer
or processor for hire of machinery and equi pment used directly in a
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testing operation, or to sales of or charges made for |abor and
services rendered in respect to installing, repairing, cleaning,
altering, or inproving the machi nery and equi pnent ( (—but—enly—when—the
purchaser provides the seller with)).

(b) Sellers making tax-exenpt sales under this section nust obtain
from the_ purchaser an exenption certificate in a form and manner
prescri bed by the departnment by rule. The seller nust retain a copy of
the certificate for the seller's files.

(2) For purposes of this section and RCW82. 12. 02565:

(a) "Machinery and equi pnent” nmeans industrial fixtures, devices,
and support facilities, and tangi bl e personal property that becones an
i ngredi ent or conponent thereof, including repair parts and repl acenent
parts. "Machinery and equi prent” includes pollution control equi pnent
installed and used in a nmanufacturing operation, testing operation, or
research and devel opnment operation to prevent air pollution, water
pollution, or contamnation that mght otherwise result from the
manuf acturing operation, testing operation, or research and devel opnent
operation. "Machinery and equi pnent"” al so includes digital goods.

(b) "Machi nery and equi pnrent" does not i ncl ude:

(1) Hand-powered tools;

(1i) Property with a useful life of |ess than one year;

(tit) Buildings, other than machinery and equipnment that is
permanently affixed to or becones a physical part of a building;, and

(iv) Building fixtures that are not integral to the manufacturing
operation, testing operation, or research and devel opnent operation
that are permanently affixed to and becone a physical part of a
building, such as wutility systenms for heating, ventilation, air
condi tioni ng, conmuni cations, plunbing, or electrical.

(c) Machinery and equipnent is "used directly” in a manufacturing
operation, testing operation, or research and devel opnent operation if
t he machi nery and equi pnent :

(1) Acts upon or interacts wth an item of tangible personal
property;

(1i1) Conveys, transports, handles, or tenporarily stores an item of
tangi bl e personal property at the manufacturing site or testing site;

(iii1) Controls, guides, neasures, verifies, aligns, regul ates, or
tests tangi bl e personal property at the site or away fromthe site;
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(iv) Provides physical support for or access to tangi ble personal
property;

(v) Produces power for, or lubricates machinery and equi pnent;

(vi) Produces another item of tangi bl e personal property for use in
the manufacturing operation, testing operation, or research and
devel opnment operati on;

(vii) Places tangi ble personal property in the container, package,
or wrapping in which the tangi bl e personal property is normally sold or
transported; or

(viii) Is integral to research and devel opnent as defined in RCW
82. 63. 010.

(d) "Manufacturer” neans a person that qualifies as a manufacturer
under RCW82.04.110. "Manufacturer" also includes a person that prints
newspapers or other materials.

(e) "Manufacturing" neans only those_activities that conme_wthin
the definition of "to nmanufacture"” in RCW82.04.120 and are taxed as
manuf acturing or processing for hire under chapter 82.04 RCW or would
be taxed as_such if such activity were_conducted in this state or if
not for an_exenption_or _deduction. "Manuf acturing” also_ includes
printing newspapers _or other materials. An activity is not taxed as
manuf acturing or processing for hire under chapter 82.04 RCWif the
activity is within the purviewof chapter 82.16 RCW

(f) "Manufacturing operation"” neans the manufacturing of articles,
substances, or commodities for sale as tangi ble personal property. A
manuf acturing operation begins at the point where the raw materials
enter the manufacturing site and ends at the point where the processed
mat eri al | eaves the manufacturing site. Wth respect to the production
of class A or exceptional quality biosolids by a wastewater treatnent
facility, the manufacturing operation_begins at the point where class
B _biosolids undergo additional processing to achieve class A_or
exceptional quality standards. Notwi t hstanding anything to_ the
contrary in_this section, the term also includes that portion of a
cogeneration project that is used to generate power for consunption
within the manufacturing site of which the cogeneration project is an
integral part. The term does not include ((t+he—production—of
eleetreityby—aHght—andpower—businress—as—definred+nROW-82-16-010
er)) the preparation of food products on the prem ses of a person
selling food products at retail.

HB 1347. SL p. 4



© 00 N O Ol WDN P

N NP R R R RRRPR R R
= O © o NO o W NP O

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

((€e))) (9) "Cogeneration" neans the sinmultaneous generation of
el ectrical energy and | ow grade heat fromthe sane fuel.

((6)) (h) "Research and devel opnent operation” neans engaging in
research and devel opnent as defined in RCW82. 63.010 by a manufacturer
or processor for hire.

(((e)) () "Testing" neans activities perfornmed to establish or
determne the properties, qualities, and Ilimtations of tangible
personal property.

((h)) (J) "Testing operation" neans the testing of tangible
personal property for a manufacturer or processor for hire. A testing
operation begins at the point where the tangible personal property
enters the testing site and ends at the point where the tangible
personal property |eaves the testing site. The termalso includes the
testing of tangible personal property for use in that portion of a
cogeneration project that is used to generate power for consunption
within the manufacturing site of which the cogeneration project is an
integral part. The term does not include the testing of tangible
personal property for use in the production of electricity by a |ight
and power business as defined in RCW82.16.010 or the preparation of
food products on the premses of a person selling food products at
retail.

Sec. 3. RCWB82.04.120 and 2009 c 535 s 406 are each anended to
read as foll ows:

(1) "To manufacture" enbraces all activities of a commercial or
i ndustrial nature wherein labor or skill is applied, by hand or
machi nery, to materials so that as a result thereof a new, different or
useful substance or article of tangi ble personal property is produced
for sale or commercial or industrial use, and ((shal)) includes:

(()) (a) The production or fabrication of special nmade or custom
made articles;

((2)) (b) The production or fabrication of dental appliances,
devi ces, restorations, substitutes, or other dental |aboratory products
by a dental |aboratory or dental technician;

((3))) (c) Cutting, delinbing, and neasuring of felled, cut, or
taken trees; and

((4))) (d) Cushing and/or blending of rock, sand, stone, gravel,
or ore.
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(2) "To manufacture" ((shalt)) does not incl ude:

(a) Conditioning of seed for use in planting; cubing hay or
al falfa;

(b) Activities which consist of cutting, grading, or ice glazing
seaf ood whi ch has been cooked, frozen, or canned outside this state;

(c) The grow ng, harvesting, or producing of agricultural products;

(d) Packing of agricultural products, including sorting, washing,
rinsing, grading, waxing, treating with fungicide, packaging, chilling,
or placing in controlled atnospheric storage;

(e) The production of digital goods; ((e+r))

(f) The production of conputer software if the conputer software is
delivered fromthe seller to the purchaser by neans ot her than tangible
storage nedia, including the delivery by use of a tangible storage
medi a where the tangi bl e storage nedia is not physically transferred to
t he purchaser; and

(g) Any activity that is integral to any public service business as
defined in RCW 82.16.010 and with respect to which the gross incone
associated with such activity: (i) Is subject to tax under chapter
82.16 RCW or (ii) would be subject to tax under chapter 82.16 RCWi f
such activity were conducted in this state or if not for an exenption
or deducti on.

(3) Wth respect to wastewater treatnent facilities:

(a) "To manufacture"” does not include the treatnent of wastewater,
the production_of reclained water, and_the production_of class_ B
bi osolids; and

(b) "To manufacture" does_include the_ production_of class_A or
exceptional quality biosolids, but only with respect to the processing
activities that occur after the biosolids have reached class B
st andar ds.

NEW SECTION. Sec. 4. A new section is added to chapter 82.08 RCW
to read as foll ows:

(1)(a) The tax levied by RCW 82.08.020 does not apply to sales to
a public research institution of machi nery and equi pnent used primarily
in aresearch and devel opnent operation, or to sales of or charges nade
for | abor and services rendered in respect to installing, repairing,
cl eaning, altering, or inproving the machi nery and equi pnent.
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(b) Sellers making tax-exenpt sales under this section nust obtain
from the purchaser an exenption certificate in a form and manner
prescribed by the departnent. The seller nust retain a copy of the
certificate for the seller's files.

(2) A public research institution claimng the exenption provided
in this section nust file a conplete annual survey with the departnent
under RCW82. 32. 585.

(3) For purposes of this section, the follow ng definitions apply:

(a) "Machinery and equipnent” neans those fixtures, pieces of
equi pnent, digital goods, and support facilities that are an integral
and necessary part of a research and devel opnent operation, and
t angi bl e personal property that becones an ingredient or conponent of
such fixtures, equipnent, and support facilities, including repair
parts and replacenent parts. "Machinery and equi pnent” may i ncl ude,
but is not limted to: Conputers; software; data processing equi pnent;
| aboratory equipnment, instrunentation, and other devices used in a
process of experinentation to develop a new or inproved pilot nodel,
pl ant process, product, fornmula, or invention; vats, tanks, and
fermenters; operating structures; and all equipnent used to control
nmonitor, or operate the machi nery and equi pnent.

(b) "Machi nery and equi pnrent" does not i ncl ude:

(1) Hand-powered tools;

(1i) Property with a useful life of |ess than one year;

(iii) Buildings; and

(1v) Those building fixtures that are not an integral and necessary
part of a research and devel opnment operation and that are pernmanently
affixed to and becone a physical part of a building, such as utility
systens for heating, ventilation, air conditioning, conmunications,
pl unbi ng, or electrical.

(c) "Primarily" means greater than fifty percent as neasured by
time. |If machinery and equi pnent is used simultaneously in a research
and devel opnent operation and also for other purposes, the use for
ot her purposes nust be disregarded during the period of simnultaneous
use for purposes of determ ning whether the machi nery and equi pnent is
used primarily in a research and devel opnent operati on.

(d) "Public research institution" neans any college or university
included within the definitions of state wuniversities, regional
universities, or state college in RCW28B. 10. 016.

p. 7 HB 1347. SL
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(e) "Research and devel opnent operation" neans engagi ng in research
and devel opnent as defined in RCW82. 63. 010.

NEW SECTION. Sec. 5. A new section is added to chapter 82.12 RCW
to read as foll ows:

(1) The provisions of this chapter do not apply in respect to the
use by a public research institution of nmachinery and equi pnment used
primarily in a research and devel opnment operation, or to the use of
| abor and services rendered in respect to installing, repairing,
cl eaning, altering, or inproving the machi nery and equi pnent.

(2) The definitions in section 4 of this act apply to this section.

(3) A public research institution receiving the benefit of the
exenption provided in this section nust file a conplete annual survey
wi th the departnent under RCW82. 32. 585.

Sec. 6. RCWB82.32.585 and 2010 c¢ 114 s 102 are each anmended to
read as foll ows:

(1)(a) Every person claimng a tax preference that requires a
survey under this section nust file a conplete annual survey with the
depart nent.

(i) Except as provided in (a)(ii) of this subsection, the survey is
due by April 30th of the year follow ng any cal endar year in which a
person becones eligible to claimthe tax preference that requires a
survey under this section.

(ii) If the tax preference is a deferral of tax, the first survey
must be filed by April 30th of the cal endar year follow ng the cal endar
year in which the investnent project is certified by the departnent as
operationally conplete, and a survey nust be filed by April 30th of
each of the seven succeedi ng cal endar years.

(b) The departnment may extend the due date for tinmely filing of
annual surveys under this section as provided in RCW82. 32. 590.

(2)(a) The survey nust include the amount of the tax preference
clainmed for the cal endar year covered by the survey. For a person that
claimed an exenption provided in section 4 or 5 of this act, the survey

nmust include the anpbunt of tax exenpted under those sections in the
prior calendar year for each general area or category of research and
devel opnent _for which_ exenpt machinery and_equi pnent and_ [ abor and
services were acquired in the prior calendar year.

HB 1347. SL p. 8
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(b) The survey nust also include the following information for
enpl oynment positions in Washington, not to include nanes of enpl oyees,
for the year that the tax preference was cl ai ned:

(i) The nunber of total enpl oynent positions;

(iit) Full-tinme, part-tine, and tenporary enploynent positions as a
percent of total enploynent;

(ii1) The nunber of enpl oynent positions according to the follow ng
wage bands: Less than thirty thousand dollars; thirty thousand doll ars
or greater, but |ess than sixty thousand dollars; and sixty thousand
dollars or greater. A wage band containing fewer than three
i ndi vi dual s may be conbi ned w th anot her wage band; and

(iv) The nunmber of enpl oynment positions that have enpl oyer-provi ded
medi cal , dental, and retirenent benefits, by each of the wage bands.

(c) For persons claimng the tax preference provi ded under chapter
82.60 or 82.63 RCW the survey nust also include the nunber of new
products or research projects by general classification, and the nunber
of trademarks, patents, and copyrights associated with activities at
the i nvestnent project.

(d) For persons claimng the credit provided under RCW82. 04. 4452,
the survey nust also include the qualified research and devel opnment
expenditures during the cal endar year for which the credit was cl ai ned,
t he taxabl e amobunt during the cal endar year for which the credit was
clai ned, the nunber of new products or research projects by genera
classification, the nunber of trademarks, patents, and copyrights
associated with the research and devel opnent activities for which the
credit was clainmed, and whether the tax preference has been assi gned,
and who assigned the credit. The definitions in RCW82.04. 4452 apply
to this subsection (2)(d).

(e) For persons clainmng the tax _exenption in section 4 or 5 of
this act, the survey nust also include the general areas or categories
of research and devel opnent for which nmachinery and equi pnent and | abor
and services_were acquired, exenpt from tax under section 4 or 5 of
this act, in the prior cal endar year.

(f) I'f the person filing a survey under this section did not file
a survey with the departnent in the previous cal endar year, the survey
filed under this section nust also include the enploynent, wage, and
benefit information required under (b)(i) through (iv) of this

p. 9 HB 1347. SL
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subsection for the calendar year immediately preceding the cal endar
year for which a tax preference was cl ai ned.
(3) As part of the annual survey, the departnment nay request

additional information necessary to neasure the results of, or
determne eligibility for, the tax preference.
(4) Al information collected under this section, except the

( (arpunt—of —the—tax—preference—elatned)) information required_in
subsection (2)(a) of this section, is deened taxpayer information under
RCW 82. 32. 330. I nformation ((eprthearmuntof tax—preferenceclabned))
required in subsection (2)(a) of this section is not subject to the
confidentiality provisions of RCW82.32.330 and may be di sclosed to the
public upon request, except as provided in subsection (5 of this
section. If the anpunt of the tax preference clained as reported on
the survey is different than the amount actually clained or otherw se
al l oned by the departnent based on the taxpayer's excise tax returns or
ot her information known to the departnent, the anount actually clai ned
or allowed may be di scl osed.

(5) Persons for whomthe actual anmount of the tax reduced or saved
is less than ten thousand dollars during the period covered by the
survey may request the departnent to treat the anmount of the tax
reduction or savings as confidential under RCW 82. 32. 330.

(6) (a) Except as otherwi se provided by law, if a person clainms a
tax preference that requires an annual survey under this section but
fails to submt a conplete annual survey by the due date of the survey
or any extension under RCW 82.32.590, the departnent nust declare the
anount of the tax preference clainmed for the previous cal endar year to
be imediately due. |If the tax preference is a deferral of tax, twelve
and one-half percent of the deferred tax is imediately due. If the
econom c benefits of the deferral are passed to a | essee, the lesseeis
responsible for paynment to the extent the |essee has received the
econom ¢ benefit.

(b) The departnent nust assess interest, but not penalties, on the
anounts due under this subsection. The interest nust be assessed at
the rate provided for del i nquent taxes under this chapter,
retroactively to the date the tax preference was cl ained, and accrues
until the taxes for which the tax preference was clained are repaid.
Amounts due under this subsection are not subject to the

HB 1347. SL p. 10
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confidentiality provisions of RCW82.32.330 and may be disclosed to the
public upon request.

(7) The department nust use the information fromthis section to
prepare summary descriptive statistics by category. No fewer than
three taxpayers may be included in any category. The departnent nust
report these statistics to the | egislature each year by Cctober 1st.

(8) For the purposes of this section:

(a) "Person" has the neaning provided in RCW 82.04.030 and al so
includes the state and its departnments and institutions.

(b) "Tax preference" has the neaning provided in RCW43. 136. 021 and
includes only the tax preferences requiring a survey under this
section.

NEW SECTION. Sec. 7. The legislature declares that the only
reason why the phrase "the production of electricity by a |light and
power business as defined in RCW 82.16.010" was deleted from the
definition of "manufacturing operation” in RCW 82.08.02565(2)(f) in
section 2 of this act is because that | anguage i s superfl uous.

NEW SECTION. Sec. 8. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

NEW SECTION. Sec. 9. Sections 2 and 3 of this act apply both
prospectively and retroactively to any tax period open for assessnent
or refund of taxes.

NEW SECTION. Sec. 10. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 11. Nothing in this act may be construed as a
repudi ati on of any provision of WAC 458-20-13601.

Passed by the House March 5, 2011.

Passed by the Senate March 23, 2011.

Approved by the Governor April 11, 2011.

Filed in Ofice of Secretary of State April 11, 2011.
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